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ASSIGNMENT OF POLICY 
WITHOUT CONSENT OF BENEFICIARY 


‘ight to 
testing The law is well settled that an assignment of a policy by 
ist _ the insured will not convey any interest as against the bene- 
-rente 


ficiary named in the policy unless the right to change the 
beneficiary is reserved therein. It matters not what the in- 
terest of the beneficiary is denominated, as a vested interest 


2 ein ; sf ; or by some other name, for in any event it is such an interest 

high. : that the beneficiary cannot be deprived of it without consent 
4 d . = unless such right is reserved in the policy. This so-called 
eal : “vested interest” rule is the law in every jurisdiction with the 
coalall exception of Wisconsin. When the right to change the bene- 


ficiary and assign the policy is reserved, the courts have held 
that the interests of the parties are affected in either of two 


ways. 

lot _ask Please Route to: Two Views Regarding Insured’s Rights 

connec- . . ; ; 
urance. : Under the first view, the insured takes no rights in the 


policy during the life of the beneficiary. He has merely the 
power to revoke the appointment already made and make a 
new appointment, such power to be exercised only in the 


rran an manner provided in the policy. The second view is that the 
lephone : insured, by reserving the right to change the beneficiary and 
silty of : to assign the policy, retains the beneficial ownership of the 
0,294, E policy during life, and the naming of a beneficiary constitutes 
only an instruction to the company to pay at his death to 

the person named unless such instruction is changed by the 

fendant insured. Under this view the beneficiary has a mere expectancy 
district or vested interest subject to divestiture. The beneficiary has 
1 in the no interest in the form provided in the policy for assignment, 
Mo.). .. such provision being inserted for the benefit of the company. 

New York Adopts Second View 

having The New York Court of Appeals was recently confronted 
a duty with the question whether the rights of the beneficiary named 
ee in the policy are superior to the rights of an assignee of the 


policy, the assignment having been taken from the insured 
in good faith for a valuable consideration but without the 
knowledge or consent of the named beneficiary. The policy 
contained clauses reserving to the insured the right to change 
the beneficiary and to assign the policy. Since there were no 
New York decisions controlling the question, the court was 
at liberty to adopt either of the above views. It chose the 
latter view as the one supported by the weight of authority 
and better reason, and held that the insured, having reserved 
the right to change the beneficiary and assign the policy, did 
all that the law required him to do to make a valid transfer 
of the proceeds of the policy to the assignee, in the absence 
of objection on the part of the company. To hold that the 
beneficiary’s interest could not be divested would be tant- 
amount to destroying the “changed beneficiary” provisions of 
the policy, and impair the commercial use of life insurance as 
available property. . . . {[ 500,039. 
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THE INSURANCE LAW JOURNAL 


FIRE AND CASUALTY 


Gas Explosion.—Employees of defendant gas company had 
proceeded to replace a section of the service line after a 
leak had been detected. Subsequent leakage caused an ex- 
plosion in plaintiff’s cellar. It was held that when the 
employees discovered the corroded service line and then 
proceeded to repair it, they were under a duty to make an 
adequate inspection to determine whether the remainder 
of the line was in the same defective condition. Defendant’s 
alternative duty was to shut off the gas until necessary 
repairs had been made. (Pa. Supreme Ct.).. { 300,014. 


Riot.—Plaintiff sued on the riot clause of its insurance policy, 
alleging that someone had stealthily entered its plant during 
the nighttime and had done considerable damage to its 
property. It was held that the damage done was not within 
the coverage of the policy, since there was a total absence 
of any proof which would establish violence and tumult, 
the essence of riot. (Wis. Supreme Ct.).. { 300,016. 


Robbery.—Plaintiff sued on his insurance policies to recover 
for losses sustained in a robbery. The policies provided 
that in addition to the custodian of the store, there must 
be at least one other “employee” on duty therein. The 
presence of the janitor in the store at the time of the rob- 
bery was held sufficient to satisfy the evident purpose of 
these provisions, even though the janitor was an employee 
of an independent contractor. (U.S. C. C. A,, 6th C.) 

q 300,013. 


Dynamiting.—Municipal legislation had imposed an absolute 
liability on defendant for all damages that might result 
from certain work to be done. In a suit for damages 
caused by dynamiting, defendant attempted to avoid lia- 
bility on the ground that the work was done by an in- 
dependent contractor. It was held that liability could not 
be evaded by the employment of a contractor, whatever 
obligation to defendant he might assume. (Pa. Supreme 


Ct.). ..§ 300,015. 


NEGLIGENCE 
(Other than Automobile) 


Municipal Swimming Pool.—The operation of a swimming 
pool by a municipality is a ministerial act and where the 
plaintiff sustained injuries when her hand struck a barbed 
wire fence while bathing, the city is liable if a wrongful 
act was committed. (Va. Supreme Ct. of App.).. . 400,092. 


Duty of Switchman.—Where a switchman exercises judgment 
in an emergency, he is not to be charged with negligence 
where a different course from the one he pursued might 
have prevented the collision. (U.S. Dist. Ct., E. D. Mo.) 

1 400,090. 


Slipping in Store.—The plaintiff sustained injuries when she 
slipped and fell on a wet spot in the defendant’s store. The 
store proprietor is liable where a dangerous condition is 
created in his store even though he had no knowledge of 
its existence, since knowledge is inferred. (Ky. Ct. of 


App.). . . | 400,087. 


Double Satisfaction for a Single Injury.—Where a plaintiff has 
received satisfaction from a tenant and then seeks to re- 
cover from the landlord also, it is a violation of the primary 
rule that the law does not permit a double satisfaction for 
a single injury. (N. Y. App. Div.).. § 400,089. 


Improper Pleading.—Evidence that the defendant has made 
special arrangements to pay any and all judgments that 
might be rendered against it on account of its negligence 
or the negligence of its servants and agents, is incom- 
petent and cannot be raised in the pleadings. (N. C. 
Supreme Ct.).. J 400,088. 


Limitation of Actions.—In an action to recover damages for 
negligence, the defendant’s demurrer was sustained and the 


plaintiff dismissed the action without prejudice. The sus. 9 
taining of the demurrer was not an adjudication on the § 
merits barring a second action. (Okla. Supreme Ct.) 
{ 400,091. 


Degree of Care.—Plaintiff, an invitee, injured his knee while 
ascending the steps of defendant bank. He brought suit, 
alleging negligence on the part of defendant in permitting 
the mats on the steps to become deteriorated and worn, 
It was held that the bank was not an insurer, but was 
charged only with the exercise of ordinary care. Failing 
to show a breach of this duty, and a causal connection be- 
tween the alleged negligence and the injury, plaintiff was 
denied a recovery. (Va. Supreme Ct. of App.)...¥ 400,086, 


Excessive Judgment.—Courts must exercise much circumspec- 
tion in sustaining large verdicts where no visible injury can 
be seen and where the word of the person injured is the only 
evidence of its extent. (Minn. Supreme Ct.)...{ 400,093. 


Charge to Jury.—It was error for the court to charge that the 
jury could find the defendant negligent if its employee 
knew that plaintiff was working in front of a delivery chute 
and that such employee was warned to refrain from sending 
the bags down the chute “in such rapid fashion.” (N. Y, 
App. Div.)...] 400,094. 


LIFE 


Evidence.—In a suit on a life insurance policy, the defense 
was that the quarterly premium had not been paid on April 
2. Plaintiff offered a letter from defendant reciting that the 
premium was due June 2, which was an obvious mistake, 
since no premiums were due on that date. However, it 
was held that it was not for the court to exclude the letter, 
but to allow the jury to consider it for what it was worth. 


(Pa. Supreme Ct.)...§ 500,037. 


Testimony of Permanent Disability—In an action to recover 
disability benefits the plaintiff did not prove facts sufficient 
to support a finding of total and permanent disability where 
no medical expert testified that the ailments of the insured 
would interfere with his ability to perform labor. (U. S. 
Dist. Ct., M. D. Pa.). .. 500,043. 


Statute of Limitations.—After the expiration of the statute of 
limitations, plaintiff renewed his claim for disability benefits 
under a war risk policy. The Board of Veterans’ Appeals, 
after consideration, rejected the claim. In his subsequent 
suit on the policy, it was held that the statute of limitations 
applied not to administrative consideration of claims, but 
only to the bringing of suits thereon, and plaintiff could 
not, by filing a new claim with the Administration, raise 
the already fallen bar of the statute so as to revive the right 
to sue. (U.S. C. C.A., 6th C.)... 500,042. 


Fraudulent Representations by Agent.—Where a beneficiary 
was entitled to $17.75 under insurance policies, the payment 
of $11.50 represented as payment in full was a fraudulent 
breach of contract. (S. C. Supreme Ct.)...{ 500,051. 


War Risk Insurance.—Plaintiff administrator sued on a waf 
risk policy, alleging that the United States was estopped 
to set up the staute of limitations as a bar because of false 
representations made by the Veterans’ Bureau that the 
veteran had no insurance. Reliance on these representa- 
tions had resulted in the plaintiff’s failure to file timely sult. 
It was held, however, that sovereign immunity to suit could 
not be waived by administrative officers either advertently 
or inadvertently, and the statute was held to be a bar. 


(U.S. CC. A. 6th C.)...9 500,041. 


Agent’s Authority.—The agent of the insurance company knew, 
when he wrote new insurance for deceased, that he could 
not pass a medical examination. In an action on the poli- 
cies it was error to deny the defendant company the right) 
to prove that the policies contained a clause limiting the 
agent’s authority. (N. Y. App. Div.). . .{ 500,050. 


Paragraph numbers following the digests refer to the appropriate selectives of the Insurance Law Reporting Service. 








The sus- 
n on the 


e Ct) 


nee while 
ught suit, 
ermitting 
nd worn, 


but was & 


Failing 
2ction be- 
intiff was 
1 400,086, 


‘cumspec- 
njury can 
s the only 
400,093. 


e that the 
employee 
ery chute 
n sending 


” N.Y 


e defense 
on April 
x that the 
- mistake, 
wever, it 
the letter, 
as worth, 


2 recover 
sufficient 
ity where 
e insured 


(U. S. 


statute of 
y benefits 
Appeals, 
ibsequent 
mitations 
aims, but 
iff could 
ion, raise 
the right 


oneficiary 

payment 
-audulent 
51. 


yn a war 
estopped 
> of false 
that the 
presenta- 
nely suit. 
uit could 
vertently 
e a bar. 


ny knew, 
he could 
the poli- 
the right 
iting the 


Xe 
, 








Premium Check Dishonored.—As a result of wrongful dishonor 
of the insured’s premium check, insurance contracts were 
forfeited. The court’s instructions on measure of damages 
were improper in leaving out the element of uncertainty 
incident to the ability of the insurer to pay off if loss should 
occur on the policies. (Tex. Ct. of Civil App.)... 500,054. 


Acceptance of Policy.—It is for the jury to attribute meaning 
to the words and conduct of the assured and determine 
whether or not the policy was accepted where the premiums 
in the policy were at a higher rate than in the policy assured 
applied for. (U.S. C. C. A, Sth C.)...9 500,047. 


Proof of Violation of Law Voiding Policy.—Insured was killed 
while riding in a freight car. The policy was void if the 
insured died as a consequence of a violation of law. The 
law provided that any person who rode without permission 
of the conductor was guilty of a misdemeanor, so proof of 
riding without permission of a railway official was not proof 
of a violation of the statute. (Okla. Supreme Ct.). 

q 500,049. 


Actual Damages.—It is the duty of the trial judge to submit to 
the jury the question of actual damages in relation to the 
application of premiums on two disputed life insurance 


policies. (S. C. Supreme Ct.). . . | 500,044. 


Incontestable Clause.—An insurance company cannot avoid 
payment on a policy by proving through extrinsic evidence 
a false statement in the application that the insured was not 
an employee under group insurance since such —— = 
effect of the incontestability clause. (U. S. Dist. Ct., 
Cal.) . . .J 500,053. 


Denial of Claim.—The Bureau of War Risk in reply to a claim 
by the plaintiff requested a certified copy of the deceased’s 
death record which the plaintiff construed to be a denial 
of her claim. Where she did nothing for ten years the 
letter of reply became a denial of the claim within the 
statute since the plaintiff had so construed it by her long 
silence. (U.S. C. C. A., 2nd C.)...7 500,055. 


Insurance Trust Contract—Where contract of life insurance 
is made wholly in, and subject to, the laws of one state, 
the law of another state cannot determine the substantive 
rights created by the contract. (Mich. Supreme Ct.)... 
§ 500,046. 


Failure to Reject or Accept Policy.—In an action by an ad- 
ministrator against an insurance company for negligence 
in failing within a reasonable time to accept or reject the 
decedent’s application, no damages are recoverable because 
no duty rested on the company to accept or reject the 


policy. (Ohio Ct. of App.). . . 500,052. 


Lapsed Policy.—A life insurance policy continues as extended 
insurance upon lapsation without the exercise of any option 
by the insured if premiums have been paid for not less 
than three years. (Ind. App. Ct.)... 500,056. 


Change of Beneficiary.—A contract by the insured with the 
beneficiary against changing the named beneficiary gives 
the latter a vested interest in the policy where such 
contract is based on a valuable consideration. The pro- 
ceeds of the policy become a trust fund, which the bene- 
ficiary is entitled to follow and recover. (Kan. Supreme 
Ct.)...§ 500,040. 


Ambiguous Policy.—A company cannot cancel a policy where 
it is ambiguously worded since it is under a duty to make 
the meaning clear and, where it fails to do so, it, and not 
the assured, must suffer the consequences. (Kan. Supreme 


Ct.). . .§ 500,048. 


Policy Privileges and Options.—A trustee required by the 
terms of a trust to receive the proceeds of life insurance 
policies held in trust is required to receive the moneys de- 
termined to be due thereunder by the exercise of the 
beneficiary’s rights under the policies (Minn. Supreme Ct.) 


500,04 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 
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Accident Policy.—Plaintiff alleged that he was injured when 
alighting from a train. Subsequent to the issuance of the 
accident policy on which he sued, defendant had, in accord- 
ance with statute, amended its by-laws so as to limit its 
liability to accidents which occurred “inside a passenger 
car.” A directed verdict for defendant on the pleadings was 
held proper. (Mass. Supreme Jud. Ct.)... 500,038. 


AUTOMOBILE 


Pedestrian Walking into Path of Speeding Vehicle—Where 
the plaintiff by his own testimony admitted that he stepped 
from a safety isle into the path of a car which was only 
sixty feet from him and which he judged to be approaching 
at a speed of from fifty to sixty miles per hour, he was 
guilty of contributory negligence as a matter of law. (Cal. 


App.). . .J 700,306. 


Intersection Collision—The defendant was held not liable to 
his guest for injuries received in an intersection collision 
when the defendant’s car had reached the intersection first 
and it was not his fault that the accident occurred. (Pa. 
Supreme Ct.)...{ 700,326. 


Speed on Curve.—Driver of car in which plaintiff was riding 
as a guest passenger was held guilty of wilful misconduct 
in proceeding around a curve in the highway, with which 
he was well acquainted, at a speed of from fifty-five to sixty 
miles an hour after he had been warned a number of times 
about the speed at which he was driving. (Cal. Dist. Ct. of 
App., 3rd App. Dist.). { 700,315. However, where 
driver of car was unaware of curve which he was approach- 
ing, the facts that he was violating the speed limit and was 
driving on the wrong side of the road did not in themselves 
constitute wilful misconduct so as to make the driver liable 
to a guest passenger for injuries received when the car 
rolled over after going off the road. (Cal. Supreme Ct.) 

. .§ 700,316. 


Negligence of Operator of Car Not Imputable to Owner.— 
Plaintiff loaned his car to his sister who was in sole control 
thereof at the time of the collision which caused the damage 
to the car. The court refused to impute any negligence of 
the sister to the plaintiff, and judgment in his favor was 
affirmed. (N. J. Supreme Ct.)...{ 700,307. 


Employer’s Liability—Defendant’s agent was authorized to use 
defendant’s cars in the scope of his employment. He took 
one of the cars to drive the president’s son home, such be- 
ing within the scope of his duties as night supervisor of 
the garage. Before returning to the garage he stopped at 
his home to get some medicine to relieve a severe pain in 
his stomach. It was held that such deviation from the 
scope of his authority was so slight as not to be an abandon- 
ment of the master’s business and the master was held liable 
for damages resulting from the collision which occurred 
when the employee was returning to the garage from his 
home. (N. J. Supreme Ct.).. .{[ 700,314. 


Collision With Horse.—A plaintiff may not recover for in- 
juries caused to his car while it was being operated by a 
third person who collided with a horse owned by the de- 
fendant. The horse had wandered upon the highway un- 
attended. (Okla. Supreme Ct.).. J 700,308. 


Collision at Railroad Crossing.—The driver of the car in which 
plaintiff was riding was found not to be exercising that 
degree of care required under the statute relating to signs 
and signals at crossings. Consequently, plaintiff was denied 
recovery for personal injuries received in collision of said 
car with a “rail-borne motor car” belonging to defendant. 
(Mass. Supreme Jud. Ct.). § 700,317. Nor may a 
plaintiff recover for the death of her testator, resulting from 
a collision with a locomotive, where the facts show that 
deceased was guilty of contributory negligence in approach- 
ing the grade crossing. (Mass. Supreme Jud. Ct.) 

q 700,318. 
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AUTOMOBILE—continued 


Reference to Insurance Company.—A defendant is not entitled 
to have a mistrial declared because one of the plaintiff's 
witnesses referred to an insurance company in his tes- 


timony. (Colo. Supreme Ct.) . .§ 700,334. 


Culpable Negligence.—The deceased was standing at night with 
two others on the side of a road by a lighted filling station 
when he was struck and killed by the defendant’s car. The 
car continued for some distance, with one wheel off the 
road, before it stopped. The evidence was held sufficient 
to show culpable negligence and a total disregard by the 
defendant for the life and safety of others. (N. C. Supreme 


Ct.). . .¥ 700,309. 


Deposit Made Jointly Applied to Individual Judgment.—A 
husband and a wile, found jointly liable for injuries, made 
a joint cash deposit to protect their joint property from 
execution pending appeal. On final judgment against the 
wife alone, it was held that the deposit should be applied 
to the satisfaction thereof since it was made for a particular 
purpose and the source was immaterial. (Pa. Supreme Ct.) 


{ 700,322. 


Milk Wagon Driver Hit by Truck.—The plaintiff, a milk wagon 
driver, was standing on the step of his wagon when he was 
struck by the defendant’s truck which had made a wide 
left-hand turn around a corner. A finding that the defend- 
ant was guilty of negligence was affirmed. (Pa. Supreme 


Ct.).. .¥ 700,323. 


Unfortunate Accident.—Where the evidence did not show a 
violation of any ordinance nor that the defendant’s em- 
ployee was aware or should have been aware that a small 
boy was playing in the street, the court held the hitting of 
the boy to be an unfortunate accident and dismissed the 
cause. (Wash. Supreme Ct.) § 700,310. 


“General” and “Special” Employer.—The employer of a sales- 
man, to whom a car is furnished, is a “general” employer, 
while the salesman is a “special” employer of one whom 
he employs. The salesman, and not his employer, is liable 
for the negligent operation of the car by the one he has 
employed. (U.S. C. C. A., 2nd C.)...9 700,333. 


Scope of Cross-examination.—Counsel for defendants, in a trial 
to recover for personal injuries inflicted by a car, attempted 
to bring out, in cross-examination, the fact of and the 
present effect, if any, of a prior accident in which the plain- 
tiff had been injured. The trial judge ruled that no further 
questions along this line could be asked unless the defend- 
ants intended to claim in good faith that some of the in- 
juries were the result of the prior accident. On review, 
this ruling was held unreasonable and a new trial was 
ordered. (Conn. Supreme Ct. of Errors)... J 700,321. 


Liability of Parent for Negligence of Minor.—Defendant’s 
daughter disobeyed her parent’s instruction to come home 
immediately after a basketball game and, instead, drove a 
young man home. The defendant was held liable for in- 
juries caused the plaintiff who was struck by the car which 
the daughter was driving while on her way back from the 
young man’s home. (Kan, Supreme Ct.).. § 700,311. 


Last Clear Chance Doctrine.—Plaintiff sued for damages for 
injuries received when the car in which she was riding with 
her husband collided with the defendant’s car. The defend- 
ant claimed that his car had skidded on the icy street when 
he approached the intersection, and that the plaintiff and 
her husband should have seen the danger in time to avoid 
the accident. However, they both testified that they did not 
see the danger and the court refused to apply the last clear 
chance doctrine in the absence of actual knowledge on the 
part of the plaintiff. (Ore. Supreme Ct.).. § 700,313. 


Car cn Wrong Side of Road.—A defendant was held not negli- 
gent when the evidence showed that the car in which the 
deceased was riding had collided with the defendant’s car 


even though the latter automobile was partly on the shoulder 
on his side of the road. (Mass. Supreme Jud. Ct.)... 
{ 700,319. 


Collision With Truck Parked Without Lights.—The facts 
showed that the plaintiff was riding in an automobile which 
was proceeding at about twenty miles per hour around a 
curve when it suddenly came upon the defendant’s truck 
which was parked on the highway without lights although 
it was night. ‘Che plaintiff was unable to avoid a collision. 
‘The question of the driver’s contributory negligence should 
have gone to the jury. (Kan. Supreme Ct.)...{ 700,312. 


Collision on Covered Bridge.—Plaintiff’s car was almost across 
a covered bridge when the defendant’s truck entered in a 
diagonal direction, the rear end of the truck damaging the 
front of the plaintiff’s car. A jury verdict for the plaintiff 
was affirmed. (Vt. Supreme Ct.)...{ 700,328. 


Driving While Asleep.—Defendant’s agent drove his car into 
a ditch, throwing the plaintiff's intestate, a guest, out of 
the car. Upon receiving assistance, the driver returned to 
his home and did not visit the scene of the accident until 
the next day at which time the deceased’s body was found. 
A judgment in favor of the plaintiff was affirmed, it being 
found that the defendant’s agent was acting within the 
scope of his employment when the accident occurred, and 
that he had been guilty of gross negligence. (Idaho 
Supreme Ct.). . .§ 700,329. 


Truck Backing Up.—The plaintiff, a pedestrian, attempted to 
pass to the rear of a truck which was parked half-way on 
a sidewalk, and was severely injured when the truck was 
suddenly backed up. A verdict in favor of the plaintiff in 
her action to recover for the injuries received was affirmed. 
(Pa. Supreme Ct.).. .{ 700,324. 


Defect in Highway.—Plaintiff’s car, while proceeding from an 
uncompleted new highway onto a parallel road, was de- 
flected by a defect in the road and crashed into a pillar 
supporting a bridge. The only signals warning motorists 
of the defect in the road were placed six feet above the 
road, out of the range of vehicle lights. A decree dismiss- 
ing the plaintiff's complaint was reversed and a new trial 
awarded. (N. Y. Ct. of App.)...§ 700,330. 


Pecuniary Damage.—As to collateral heirs of one killed in an 
automobile collision, no presumption of pecuniary loss 


exists. (Ohio Ct. of App.)...{ 700,331. 


Pedestrian Struck by Bus.—Plaintiff stood in a pedestrian lane 
waiting for the traffic lights to change. A bus turned the 
corner, having been signalled to proceed by traffic officer, 
and the rear end struck the plaintiff. The court directed 
a verdict for the defendant on the ground that the bus 
driver could not be held to be negligent. (Utah Supreme 


Ct.). . .§ 700,320. 


Passing Car on Hill.—A guest passenger was precluded from 
recovering for injuries suffered when the defendant’s car 
attempted to pass another while on a hill and met a third 
party’s car in a collision. It was held that the defendant's 
conduct did not amount to wilful and wanton misconduct. 
(S. D. Supreme Ct.).. { 700,336. 


Liability of U. S. for Negligent Operation of C. C. C. Truck.— 
The United States was held liable for injuries caused the 
plaintiff through the negligent operation of a Civilian Con- 
servation Corps truck which was being driven by an em- 
ployee by the permission of the executive official in charge 


(U. S. Dist. Ct, D, Conn.).. 700,325. 


of the camp. 
Drivers of Both Cars Negligent.—Where drivers gf both cars 
involved in a collision were negligent, such negligence does 
not preclude recovery by a minor passenger, nor by his 
father for medical expenses, nor by the owner of one of 


the cars to whom the driver’s negligence is not imputable. 
(N. Y. App. Div.).. ¥ 700,332. 
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